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The Federal Communications Commission ("Commission") released a Second

Further Notice of Proposed Ruling Making ("Notice") on July 20, 1994. In this

Notice the Commission seeks comment on whether it should consider certain non-
equity relationships, which the Commission suggests do not rise to the level of
control under the Intermountain? test, to be attributable interests for purposes of
applying the 40 MHz limitation on personal communications services ("PCS")
spectrum, the PCS-cellular cross-ownership rules, or a more general commercial

mobile radio service ("CMRS") spectrum cap ¥

' Two copies of this ex parte presentation have been submitted under separate
cover to Mr. William Cator, Commission Secretary.

* Intermountain Microwave, 24 Rad. Reg. (P&F) 983, 984 (1963).

® See, e.g., Notice § 7 ("[iln this proceeding our purpose is to examine whether
management agreements which do not involve any relinquishment of control
under the Intermountain test still should be deemed to confer attributable
interests to the managing party under the agreement").




The Commission requested comment in a prior Further Notice of Proposed

Rule Making on a proposal to establish a general cap on the amount of CMRS

spectrum for which an entity may be licensed in a particular geographic market?
The stated purpose of the proposed spectrum cap is to ensure that no CMRS
provider will exert market power by controlling large amounts of spectrum in a
given geographic market. The United States Department of Justice
("Department”), one of the Federal agencies responsible for enforcing the antitrust
laws and promoting competition,? has participated in prior Commission
proceedings involving the role of competition in radio telecommunications and

offers these comments for the Commission’s consideration as it attempts to

develop a competitive market for wireless services.

* Implementation of Sections 3(n) and 332 of the Communications Act,
Regulatory Treatment of Mobile Services, GN Docket No. 93-252, Further Notice
of Proposed Rulemaking, FCC 94-100 (released May 20, 1994) (Spectrum Cap
Notice).

® The antitrust laws, including the Sherman Act, 15 U.S.C. § 1 et seq., and the
Clayton Act, 15 U.S.C. § 12 et seq., generally prohibit agreements that restrain
competition, transactions (such as mergers) that tend to restrain competition or
create monopolies, and the acquisition or use of monopoly power. The submission
of these comments does not affect the Department’s independent enforcement
responsibilities. See, e.g., United States v. RCA, 358 U.S. 344, 350 n.18 (1959).

* See, e.g., Comments of the U.S. Department of Justice, In the matter of
Amendment of the Commission’s Rules to Establish New Personal
Communications Services, GN Docket No. 90-314 (filed November 9, 1992).
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II.  DISCUSSION

The Department believes that joint marketing and management
agreements, or other non-equity relationships which, according to the
Commission’s Notice, may not establish de facto or de jure control under the
Intermountain criteria, might raise competitive concerns. Specifically, where, at a
minimum, one of the parties to such agreements has the power to determine or
significantly affect prices or service output for two or more CMRS licensees in the
same geographic market, the Department believes that the Commission should
treat those non-equity relationships or agreements as attributable interests for
the purpose of applying the 40 MHz limitation on personal communications
services ("PCS") spectrum, the PCS-cellular cross-ownership rules, or a more
general CMRS spectrum cap.?

Where two firms, one of which is an actual CMRS licensee and the other
may or may not be, form a joint marketing agreement, management agreement or
other type of non-equity relationship, and one of the firms to that agreement
thereby derives the power to determine or significantly affect the prices or service
offerings of two or more CMRS licensees in a given geographic market, that firm

effectively controls the competitive capabilities of both of those licensees, and thus

" The Department has supported temporarily limiting the acquisition of
multiple PCS licenses or common ownership of cellular and PCS licenses in a
given geographic market, as accomplished by the proposed spectrum cap. See
Comments of the U.S. Department of Justice, In the matter of Amendment of the
Commission’s Rules to Establish New Personal Communications Services, GN
Docket No. 90-314 (filed Nov. 9, 1992).




can significantly constrain the scope for competition between them. The potential
for reduced competition from an agreement which allows a firm to determine or
significantly affect prices or service offerings for two or more CMRS licensees is
obvious when the agreement pertains to multiple licenses within a particular
geographic market. Such an agreement could effectively create a single economic
entity and virtually eliminate any possibility of meaningful competition in that
market between the licensees subject to the agreement.

In addition, non-equity agreements that allow the parties to the agreement
to determine or significantly influence prices or service offerings for a single
CMRS license within a particular geographic market can, in certain
circumstances, raise similar horizontal concerns. The horizontal competitive
concern in these agreements arises when one (or more) of the parties to the
agreement controls a CMRS license in a market where, through the agreement, it
also determines or significantly influences prices or service offerings for an
additional license in that same market. For example, if a party to the joint
marketing agreement owns several CMRS licenses and includes some of those
licenses in the joint marketing agreement, but excludes others, that party has the
power to set prices both for the licenses included within the agreement and for the
licenses it owns that are excluded from the agreement. If an excluded license
owned by that party is in the same geographic market as a license included within

the agreement (but owned by a second party), that first party will be aiding in



setting the prices for two licensees in the same geographic market, and there will
be little incentive for these two licensees to compete ¥

Some types of non-equity relationships, including some joint marketing and
management agreements (which in form can vary widely), may have important
procompetitive characteristics. For example, management agreements can provide
new entrants with access to technical and other types of expertise and economies
of scope and scale. In addition, interoperability agreements, roaming/resale
agreements, quality of service agreements and trademark/brand name agreements
can also all increase the value of CMRS services to consumers. Accordingly, the
Department believes that the Commission should not treat as attributable
interests those non-equity relationships or agreements (including management
and joint marketing agreements) that do not enable a party to the agreement to
determine or significantly influence prices or specific service offerings for two or
more CMRS licensees in a single geographic market, for purposes of the 40 MHz
limitation on personal communications services ("PCS") spectrum, the PCS-cellular

cross-ownership rules, or a more general CMRS spectrum cap.

® For example, consider the case of a joint pricing agreement that pertains to
a single CMRS license in each of two markets - call them markets A and B - and
assume that one of the parties to the agreement is a licensee in each of the
markets, but this party only includes its A license in the agreement. By
construction, the excluded B license is located in a geographic market where the
joint pricing agreement is in effect. Since the owner of the excluded license has
power over the price of both its (excluded) B license and the B license that is
subject to the joint pricing agreement (owned by some other party), both B licenses
should be treated as attributable interests for the purposes of the proposed CMRS
spectrum cap.



III. CONCLUSION

The Commission has proposed a general CMRS spectrum cap to ensure that
no provider will exert market power by controlling large amounts of spectrum in a
given geographic market. Joint marketing agreements, management agreements,
and other types of non-equity relationships that, according to the Commission,
may not amount to de facto control under the Intermountain criteria, could create
a vehicle to coordinate prices and services if they allow a party to the agreement
to determine or significantly affect prices or specific service offerings for two or
more CMRS licensees in a single geographic market. Absent an attribution rule
such agreements could be used to obtain power over price. Consequently, the
Department recommends that the Commission treat non-equity relationships or
agreements that allow a party to the agreement to determine or significantly
influence prices or specific service offerings for two or more CMRS licensees in a
single geographic market as attributable interests for purposes of the 40 MHz
limitation on personal communications services ("PCS") spectrum, the PCS-cellular

cross-ownership rules, or a more general CMRS spectrum cap.
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